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January 29, 1900

AFTERNQON SESSION.

The Senate met pursuvant to adjourn-
ment.

Lieutenant-Governor Browning in the
chair.

Roll called.

Quorum present, the following Sena-

tors answering to their names:
Atlee, Miller.
Burns. Morriss.
Goss. Neal.
Gough. Patterson.
Greer. Potter.
Grinnan. Sebastian,
James. Terrell.
Johnson. Turney.

. Kerr. Wayland.
Lloyd. Yantis.
McGee. Yett.

Absent.
Davidson. QOdell.
Dibrell. Ross.
Hanger. Stafford.
Linn. Stone.
Absent—Excused.

Yewis.
BILL SIGNED.

The Chair gave notice of signing, and
did sign, in the presence of the Sena,te,
after its caption had been read,

House bill No. 3, A bill entitled “An
Act making an appropriation to defray
the contingent expenses of the First
Called Session of the Twenty-sixth Leg-
islature of the State of Texas, convened
January 23, 1900, by proclamation of the
Governor.”

RESOLUTIONS.

By Senator Kerr:

Resolved by the Senate, That each
member of the Senate be allowed to sub-
scribe for three daily newspapers during
the session of the Legislature, and that
the same be paid for out of the contin-
gent fund of the Senate, at a price not
to exceed three cents per copy.

Adopted.

By Senator Miller:

Resolved, That the Secretary of the
Senate be allowed five dollars worth of
stamps, to be paid out of the contingent
expense fund.

Adopted.

‘On motion of Senator Kerr, the Senate
adjourned until Monday next, 10 a. m.

FOURTH DAY.

Senate Chamber,
Austin, Tex., Monday, Jan. 29, 1900.
The Senate met pursuant to adjourn-
ment.
President Pro Tem. Turney in the
chair.
Roll called. Quorum present, the fol-

lowing Senators .answering to their
nanes:
Atlee. Morriss.
Burns. Odell.
Dibrell. Patterson.
Goss. Potter.
Gough. Sebastian.
Grinnan. Stafford.
Hanger. Terrell.
James. Turney.
Kerr. Wayland.
Lewis. Yantis,
Miller. Yett.
Absent.
Davidson. McGee.
Greer. Neal.
Johnson. Ross.
Linn. Stone.
Lloyd.

Prayer by the Chaplain, Rev. Garrett.

Pending the reading of the Journal of
last Thursday,

On motion of Senator Patterson, the
same was dispensed with.

EXCUSED. .

On motion of ISenator James, Lieuten-
ant-Governor Browning was excused
from attendance upon the Senate until
Thuxsday, on account of important bue-
iness.

On motion of Senator Stafford, Sena-
tor Hanger was excused for non-atfend-
ance upon the Senate last week, on ac-
count of important business.

PETITIONS AND MEMORIALS.

By Senator Potter:

Petition of citizens of Cook county in
reference to tax upon mutuwal building
and loan associations.

Read, and referred to Committee on
Finance.

COMMITTEE REPORTS.

Committee Room, .
Austin, Texas, January 29, 1900. .

Hon. J. N. Browning, President of the
Senate.

SIR: Your Committee on Pubhc
Land and Land Office to whom was re-
ferred

Senate bill No. 2, being a bill to be
entitled “An Act to partltlon the land,
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adjust and setitle the controversy between
the publie school fund and the State of
Texas growing out of the joint ownership
of the public domain under the provision
" the Constitution of 1876; to provide
. . the payment of the sum due said
school fund, and for the issuance of pat-
ents and for other purposes,”

Have had the same under considera-
tion, and I am instructed to report the
same back to the Senate with the recom-
mendation that the attached Committec
Substitute bill do pass in lieu of the
original bill, and we also submit the fol-
lowing attached remarks:

REMARKS.

Under the report of the Commissioner
of the General Land Office, and the spec-
ial Commission appointed under the Act
of the Twenty-sixth Legislature to deter-
mine the state of the accounts between
the State of Texas and the permanent
school fund growing out of their joint
landed interest, it is clear that the lands
appropriated in this bill, together with
the monied appropriation, fully com-
pensates the school fund for all lands be-
longing to it under the provisions of Sec-
tion 2, Article 7 of the Constitution; pro-
vided that there should be deducted from
the public domain, at the fime of the
adoption of the Constitution of 1876, the
three million aecres of land set aside
therein for building a new State capitol,
and the one million acres granted there-
by to the State University, before djvid-
ing such domain with the permanent
school fund.

Section 2, Article 2 of the Constitu-
tion of 1876, in enumerating the items
that shall constitute the permanent
school fund says: “One-half of the pub-
lic domain of the State.”

The same article of the Constitution,
in Section 15, provides: “In addition to
the lands heretofore granted to the Uni-
versity of Texas, there is hereby set apart
and appropriated, ete.—for the Univer-
sity and its branches, one million acres
of the unappropriated public domain.”

Section 57, Article 16 of the same Con-
stitution provides—‘“three million aecres
of the public domain are hereby eppro-
priated and set apart for the purpose of
erecting a new capitol, ete.”

The different wording in these differ-
ent sections may mean a great deal. Tt
is provided in the two last sections, that
there is hereby set apart and eppropri-
ated so much land, ete., while in the sec-
tion concerning the school fund it is only
stated that it shall consist, among other
things, of one-half of the public domain.
If neither former Legislatures, nor the

courts of this State had given construe-
tion to these provisions, we might be in
serious doubt as to whether or not the
capitol lands and the University lands
should be first deducted from the publie
domain before dividing with the school
fund, though we are inclined to believe
that the words, ‘“hereby appropriated
and set apart,” in the case of the capitol
lands and the University lands, was in-
tended to provide that they should first
be deducted from the public domain be-
fore either the school fund or any other
fund should obtain anything. But
whether this be the case or not, it seems
that all former Legislatures, from the
time of the adoption of the Constitution
of 1876 to the present time, with possi-
bly one exception, have given this con-
structon to these provisions.

The Act of 1879 that set aside the cap-
itol lands did not provide for the survey
or location of alternate sections, or any
public domain for the benefit of the
school fund, which it should have done
if the Legislature believed that the
school fund was entitled fo one-half of
the public domain, regardless of these
other constitutional appropriations; but
it was provided by the Legislature of
1879 that fifty thousand acres of the
public domain should be granted to pay
for the surveying of the three million
acres appropriated by the Constitution
to the building of a new capitol, and that
one-half of the proceeds of that fifty
thousand acres should be set aside to the
school fund, thereby clearly showing the
difference in the opinion of the Legisla-
ture between the rights of the schow
fund in the lands appropriated by the
Legislature and those appropriated by
the Constitution, viz: That in the first
instance the school fund was entitled to
one-half of any grant made; and in the
latter instance, that the grant should
bs taken regardless of the rights of the
school fund to the same.

As above indicated, this seems to have
been the legislative construction of every
session of the Legislature from 1876 to
the present time, unless it be in the pre-
emption Act of 1879, where no provision
seems to have been made for alternate
zections for the school fund, or for the
payment of one-half of the proceeds of
the sale of such lands into the school
fund.

From the best information thai we
can get, from talking with members of
the Legislature of 1879, and examining
all records at our command, it seems
there has never been any doubt about the
fact, that the University lands and the
capitol lands should be first taken from
the public domain before the division
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should be made with the school fund.
But aside from any legislative construe-
tion or construction from the mere lan-
guage of the instrument, the Supreme
Court of the State of Texas has more
than once, either directly or incidental-
ly, had the question before it and seems
to have given the same construction as
here given by us: .

First. In the case of Day Co. vs The
State, in the 68 Texas, at page 548, C. ief
Justice Stayton, speaking for the court
in reference to the constitutional appro-
priation, and the meaning of the words
“public domain,” used this language:
“The words ‘public domain,’ as here used,
meant simply that one-half of the public
domain, then appropriated to some use
by the Constitution, or some precendent
obligation, should be so appropriated.”

We can not here quote fully from these
decisions, but this was said in reference
to the grant made in the Constitution
to the permanent school fund.

Second In the case of the G.,, H. &
8. A. Ry. Co. vs. The State, 77 Texas, at
page 384, Judge Henry, speaking for the
majority of the court, aiter quoting all
the constitutional provisions in regard
to the appropriation of land, as well as
all former Acts of the Legislature on the
subject, emphatically declares that
among other things the grants of public
domain made by the Constitution to
other purposes than the school fund,
should first be taken from the public do-
main before it should be divided between
the State and the permanent school fund.
And while he contends that even other
obligations should also be deducted, his
reasoning as ‘to the constitutional pro-
visions seems satisfactory; besides, it ap-
pears to have been conceded by the State
from his statement of the case, that the
constitutional appropniations were prop-
erly deducted from the public domain
before dividing with tle school fund.

The Attorney-General in his able argu-
ment for a rehearing in that case crit-
icized severely the opinion of the court
on other points, but does not seem to
question seriously the correctness of the
opinion as to the other constitutional
landed appropriations. (See page 394
of the case above cited.)

Judge Stayton in rendering his dis-
senting opinion in that case, from page
418 to 438, discussed the different pro-
visions of the Constitution, as well as
those of all Acts of the Legislature akin
to the subject. He concludes, and so
states, that in the proper partition of
the public domain that there should be
deducted from the same (at the time of
the adoption of the Constitution), the
three million acres for the capitol and

the one million acres for the University,
and proceeds to show how much would
remain to be divided between the State
and school fund, after making such de-
duction.

It has been said that the quesbion
here involved was not directly before the
Supreme Count in the case last cited.
This may be true; but it is certainly also
true that each of the judges who wrote
upon the subject discussed this very
question, and between them on that point
there was no disagreement.

Third. In the latter case of Hogue vs,
Baker, 92 Texas, at page 63, the present
Supreme Court determines that the
clause of the Constitution setting aside
one-half of the public domain to the
school fund was self-acting, and to that
extent criticized the case of the Railway
Co. vs. The State, in the 77 Texas, above
cited; but it is clear if that provision
was self-acting, much more so were the
two provisions heretofore quoted, where-
by it was declared that there is hereby
‘set apart and appropricied; certain
lands for the University and for build-
ing ‘the capitol.

In the Hogue case the Supreme Court
declined to pass upon the question as-
to whether or not these constitutional
landed appropriations, other than to the
school fund, should first be taken before
the division is made with the school fund.
But this does not interfere with the
former decisions of the court on that
question.

If this view is not adopted, then the
homesteader and other parties settling
upon the public domain, and who have
received patents to their lands, must be
disturbed and the lands taken away from
them, and given to the school fund to
compensate it, or the State of Texas
must saddle upon herself a very large
debt in order to compensate the school
fund for the one-half of the lands used
in building the capitol and for one-half
of those used to endow the University.

Certainly any construetion that would
bring about such serious results to the
State of Texas and to the titles of our
people to their homes should not be con-
tended for, unless it is required by the
plain language or intent of the Consti-
tution; and, as seen above, both the leg-
islative construction and the construe-
bion of the courts has always been in
accordance with the view suggested in
this repont, and certainly these long ex-
pressed - views of the matter should be
sustained where it is not clear that the
school fund ds entilted to any part of
these lands.

This bill not only sets aside to the
school fund all the public domain now
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held by the State, but goes further and
grants to such fund, all lands hereafter
recovered by the State, and we have rea-
gon to believe that many thousands of
acres can be and should be recovered
f, . speculators and corporations, who
have illegally acquired the same. In no
event can the school fund be hurt by the
Legislature adopting the views suggested
in this report; but, upon the contrary,
is is quite probable she will be greatly
benefifed by the provisions of the bill.
We therefore recommend that the bill
do pass.
POTTER, Chairman.

C. 8. for S. B. No. 2.]
A BILL
TO BE ENTITLED

AN ACT to define the permanent school
fund of the State of Texas, to parti-
tion the public lands between said
fund and the State, and to adjust the
account between said fund and said
State; to set apart and appropriate to
said school fund, in part payment of
said account, the residue of the pub-
lic domain of said State, to which the
said fund is entitled under Section 2,
Article 7, of the Constitution, adopted
April 17, 1876; to appropriate the
sum of twenty-nine thousand, three
hundred and forty, and twenty-seven
one-hundredths dollars to the perma-
nent school fund from the general rev-
enue not otherwise appropriated, in
full payment of the balance due to said
fund by the State of Texas, under the
Constitution of 1876; to provide for
the survey, purchase and lease of said
land, and the issuance of patents in
certain cases; and providing for suit
in Travis county against any person
claiming any of the lands belonging to
the school fund or any other funds.
Whereas, By authority of an Act to

adjust and define the rights of the Texas

& Pacific Railway Company within the

State of Texas, passed May 2, 1873,

there was set aside and segregated from

the public domain what s commonly
called and known as the Texas & Pacific

Railway Reservation; and -

Whereas, By authority of an Aect tn
amendments thereto provided that for
every section or part.of section surveyed
for said railway company or for any
other purpose a like quantity should be
surveyed and set apart for the benefit of
the permanent school fund, and that
one-half of the proceeds arising from the
sale of all lands in said reservation
should be paid to the permanent school
fund; and '

(By Committee.

Whereas, At the adoption of the Con-
stitution of 1876 there was thirteen mil-
lion, six hundred and seventy-four thou-
sand, four hundred and forty-eight and
ninety one-hundredths acres remaining
unsurveyed or otherwise unappropriated,
and of which the permanent school fund
was entitled to six million, eight hun-
dred and thirty-seven thousand, two
hundred and twenty-four and forty-nine
one-hundredths acres; and

Whereas, At the time the Constitution
of 1876 was adopted there were forty-
one million, eight hundred and sixty-
one thousand, one hundred and thirty-
two and sixty six one hundredths acres
of public domain, and of which, under
Section 2, Article 7, of said Constitution,
said school fund was entitled to twenty
million, nine hundred and thirty thou-
sand, five hundred and sixty-six and
thirty-three one-hundredths acres, which,
together with one-half of the Texas &
Pacific Railway Reservation, amounts in
the aggregate to twenty-seven million,
seven hundred and sixty-seven thousand,
seven hundred anu ninety and seventy:
eight one-hundredths acres; and

Whereas, There were surveyed for and
set apart to said fund, together with the
proceeds arising from the sale of land
within the Texas & Pacific Railway Res-
ervation four million, nine hundred and
forty-three thousand, two hundred and
sixd and twenty one-hundredths acres;
an

Whereas,*There were surveyed for and
set apart to said fund, together with the
proceeds arising from the sale of land
from the unappropriated public domain
of the State, sixteen million, nine hun-
dred and twenty-two thousand, five hun-
dred and seven and ninety one-hun-
dredths acres; and

Whereas, By an Act of the Twenty-
sixth Legislature, approved April 18,
1899, there was set apart and appro-
priated to said fund all lands heretofore
recovered from railway companies, other
persons, firms or corporations, amount-
ing in the aggregate to one million, four
hundred and twenty-eight thousand, five
hundred and forty-one and forty one-
hundredths acres, which were transfer-
red in part payment to the indebtedness
of the State to the permanent school
fund, making a grand total of twenty-
three million, two hundred and ninety-
four thousand, two hundred and fifty-five
and thirty-one one-hundredths acres,
against twenty-seven million, sevén hun-
dred and sixty-seven thousand, seven
hundred and ninety and seventy-eight
one-hundredths acres to which it is enti-
tled, or a deficiency of four million, four
hundred and seventy-three thousand, five
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hundred and thirty-five and twenty-
seven one-hundredths acres; and

Whereas, There are within the Texas
& Pacific Railway Reservation remain-
ing unsurveyed and unappropriated
three million, two hundred and seventy-
five thousand, six hundred and twenty-
eight acres, and there are unsurveyed
and unappropriated one million, one hun:
dred and sixty-eight thousand, five hun-
dred and sixty-seven acres of public do-
main in the State of Texas, exclusive of
lakes, bays and islands on the Gulf of
Mexico, amounting in the aggregate to
four million, four hundred and forty-
four thousand, one hundred and ninety-
five acres, which is twenty-nine thou-
sand, three hundred and forty and
twenty-seven one-hundredths acres less
than is due by the State to the perma-
nent school fund (including lands sold
under pre-emption Act of 1879), after
setting apart and appropriating to said
four wmillion, four hundred and forty-
four thousand, one hundred and ninety-
five acres of unsurveyed and unappro-
priated land; and

Whereas, The average value of said
land is one dollar per acre; and,

Whereas, Until the account between
the State of Texas and the permanent
school fund is adjusted. a cloud rests
upon a great number of land titles in
this State; and,

Whereas, It is necessary that there
should be a complete and final adjust-
ment and partition betweerll the State
and said school fund, and to the further
end ‘that the cloud now resting on the
land titles of Texas be removed; there-
fore,

Be it enacted by the Legislature of the
State of Texas: v

Section 1. For the purpose of adjust-
ing and finally settling the controversy
between the permanent school fund and
the State of Texas, growing out of the
division of the public domain, there is
hereby set apart and granted to said
school fund four million, four hundred
and forty-four thousand, one hundred
and ninety-five acres, or all the unappro-
priated public domain remaining in the
State of Texas of whatever character,
and wheresoever located, including any
lands hereafter recovered by the State,
except that included in lakes, bays and
islands along the Gulf of Mexieco, within
tide water limits, whether the same be
more or less than said four million, four
hundred and forty-four thousand, one
hundred and ninety-five acres.

Sec. 2. In payment of any balance due
said school fund, after the granting of
the land provided in Section 1 of this
Act, there is hereby granted and appro-

priated the sum of twenty-nine thou-
sand, three hundred and forty and twen-
ty-seven one-hundredths (29,340.27) dol-
lars, out of any money in the State treas-
ury, not otherwise appropriated, to pay
sald school fund, and the Comptroller is
authorized and required to draw a war-
rant for said amount on the general
fund, payable to the school fund, in full
and final payment of any balance due
said fund from the State of Texas, and
the Treasurer shall upon receipt of such
warrant transfer said amount to said
school fund.

Sec. 3. All lands set apart and ap-
propriated to the school fund by this Act
shall immediately become a part of the
permanent school fund, and the Commis-
sioner of the General Land Office shall
have surveyed, classified and sectionized
{where such action is necessary), any
part or all of said lands, and the same
are hereby placed upon the market for
sale, or lease, under existing laws; pro-
vided, that in case of purchase or lease
said Commissioner shall give a prefer-
ence night to any actual settler om, or
lessee of said lands, or any section, or
part of any section thereof, who has set-
led upon, had surveyed, or made perma-
nent improvements thereon prior to the
passage of this Aect, or leased the same
from the State of Texas at any time
prior to the passage of this Act, and who
now hold under valid lease or leases.

Sec. 4. The Commissioner of the Gen-
eral Land Office is hereby directed to is-
sue patents to all homestead claimants,
pre-emptors and other persons who set-
tled upon said lands or purchased the
same, and had the field notes thereto re-
turned to, and actually filed in said Land
Office prior to May 23, 1898. Where the
law under which such settlement, pre-
emption or purchase was made, is com-
plied with and patent could legally is-
sue thereto, had it not been for the de-
cision of the Supreme Court of the State
of Texas, in the case of Hogue vs. Baker,
rendered on May 23, 1898.

Sec. 5. Whenever any of the lands de-
scribed in this Aet, or any of the other
public lands of this State held or award-
ed by any fund, or any lands in which
the State, or any such funds have an in-
terest, are held, occupied or claimed by
any person, association or corporation
adversely to the State or such fund,
it shall be the duty of the Attorney-Gen-
eral to institute suit therefor, together
with rent thereon, for any damages
thereto, and for the purpose of any such
suits for such land, or affecting the title
thereto, or right growing out of the same,
the venue thereof is hereby fixed in
Travis county, Texas, concurrently with
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the county of defendant’s residence, and
the courts of said county shall have the
same jurisdiction over the defendants
and the subject matter of the same as
if - °h defendants resided in, and such
pro,.crty was situated in said county.

Sec. 6. The fact that the title of a
large number of citizens of this State to
their lands are clouded by the contro-
versy between the State and the school
fund, and that said school fund is not
getting the benefit it is entitled to out of
its part of the said land, create an im-
perative public necessity and emergency
for the suspension of the constitutional
rule requiring bills to be read on three
several days; therefore, such rule is
hereby suspended, and this act shall go
into effect from and after its passage,
and it is so epacted.

BILLS AND RESOLUTIONS.

By Senator Morriss:
Senate bill No. 3, A bill to be entitled

“An Act to fix the salaries of the super-|

intendents of the several insane asylums
of this State, and to make an additional
appropriation therefor.” )

Read first time, and referred to the
Committee on Asylums.

By Senator Miller:

Resolved, That the Hon. Barnett
Gibbs, a distinguished citizen of Texas
and a former presiding officer of this
body, be invited to a seat in the bar of
the Senate.

. Resolution read a second time, and
adopted.

REGULAR ORDER.

The Chair laid before the Senate, on
its third reading and final passage,

Senate bill No. 1, A bill to be entiiled
“An Act to appropriate sixty thousand
dollars to pay members’ mileage and per
diem, and officers’ and employes’ per
~ diem of the First Called Session of the
Twenty-sixth Legislature.”

The Senate having previously passed
the House bill on the same subject (see
Journal, January 25), on motion of Sen-
ator Patterson further consideration of
the (?en-ate bill was indefinitely post-

ned.

There being no further business before
the Senate, on motion of Senator Kerr
the Senate adjourned until 10 o’cloex to-
THOTTOW.

FIFTH DAY.
Senate Chamber,
Austin, Tex., Tuesday, Jan. 30, 1900.

The Senate met pursuant to adjourn-
ment.

3—Senate

President Pro Tem. Turney in the
chair.

Roll called. Quorum present, the fol-
lowing Senators answering to their

names:
Atlee, Miller.
Burns. - Morriss.
Dibrell. Odell.
Goss. Patterson.
Gough. Potter.
Greer. Sebastian.
Grinnan. Stafford.
Hanger. Turney.
James. Wayland.
Kerr. Yantis.
Lewis. Yett.
Lloyd.

Absent.
Davidson. MecGee.
Johnson. Neal,
Linn, Ross.

Prayer by the Chaplain, Rev. Garrett.

Pending the reading of the Journal of
yesterday, )

Senator Patterson moved that the
same be dispensed with.

Lost.

The Secretary then read the Journal of
vesterday. ‘

EXCUSED.

On motion of Senator Patterson, Sen-
ator Greer was excused for non-attend-
ance upon the Senate yesterday on ac-
count of important business.

On motion ‘of Senator Hanger, Senator
Lloyd was excused for non-attendance
upon the Senate yesterday on account of
important business.

On Motion of Senator Burns, Journal
Clerk W. B. 0’Quinn was excused for
yesterday and today on account of sick-

| ness in his family.

COMMITTEE REPORTS.

Austin, Texas, January 30, 1900.

Hon. W, W. Turney, President Pro Tem.
of the Senate. '

SIk: Your Committe on State Asy-
lums, to whom was referred

Senate bill No. 3, being a bill to be
entitled “An Act to fix the salaries of
the superintendents of the several insane
asylums of this State, and to make an
appropriation therefor,”

Have had the same under considera-
tion, and I am instructed to report the
same back to the Senate with the recom-
mendation that it do pass.

Floor report—Morriss, James, Sebas-
tian, Yett and Gough.

MORRISS, Chairman.



